
STATE OF DELAWARE 
} 

PUBLIC EMPLOYMENT RELATIONS BOARD 

AMERICAN FEDERATION O F STATE. )
 

COUNTY AND MUNICIPAL EMPLOYEES. )
 

COUNClL 81. LOCAL 1607. )
 

Petitioner.	 ) U.L.P. NQ.96-1I - I99 

)
 

and )
 

)
 

NEW CASTLE COUNTY. )
 

Re spondent )
 

BACKGRO UND 

The American Fede ration of State, Coun ty and Mu nicipal Employees ; Coun cil 8 1, 

Local 1607 ("AFSC ME" or "U nio n") is an employee organi zati on within the meanin g 

of Sec tion 1302( h) of the Publi c Employ ment Rela t ions Act (" PERA" or "Ac t"). 19 

Det .C. Chapte r 13 (1994), and the exclu sive represent at ive of cert ain of the Cou nty's 

employees within the mea ning of Sect ion 1302(i), of the Act. New Cas tle Co unty is a 

public employer wit hin the meaning of Section 1302(m), of the Act. 

The instant unf ai r la bor prac tice charge was fil ed on Nove mber 15 , 1996. 

Although the co mp la int raises multi pl e issues, the so le issue addres sed herei n is 

whet her the Cou nty violated its ob ligat ion under 19 DeLe , § 1307(a)(5) by re fusing to 

schedu le the Finance Departm ent gr ieva nce ("Gr iev ance 94 ~08") for a Ste p Thr ee 

hearing.
 

Section 1307(a)(5), provides:
 

(a)	 It I S a n unf air labor pr ac tice for a public emp loye r o r its 

designated representative to do any of the following: 
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(5 ) Refuse to barga in co llec tive ly in goo d faith wi th an ) 
em pl oye e re p rese nt ative which I S t he e xc lus ive 

represen tative of e mployee s in an ap pro pr iate un it, 

except as to a discretionary subjec t. 

A hearing was hel d on March 14, 1997, at which time the par ties present ed 

te stimony and docum en tary ev ide nce , inc lud ing sixty one (6 1) exhib its . su pporting 

th eir res pec tive positions . Clos ing arguments were present ed ora lly on March 27, 

1997. The following opinion and decision results from the record thus compiled. 

FACTS 

In January, 1994 , the regularly sched uled hours of work of employees in the 

Assessment Division of the County' s Finance Department were either 8:00 a.m . to 4:00 

p.m., 8:30 a.m. to 4:30 p.m., or 9:00 a.m. to 5:00 p.m. By memo dated January 6, 1994 . 

Direct or of Finance, Anne Nun er, directed that effecti ve March I , 1994, the regul arl y 

scheduled hours for all employees would be 9:00 a.m. to 5:00 p.m. 

On January 14, 1994. the Union filed a system-wide grievance, Gr ieva nce 94-0 8, 

which provides: 

Fin ance Departm en t ha s cha nged hours of employ ee s without 

union approval. 

Rem edy : Ret urn e mployee s to previous work hours an d follo w 

the CBA. (Union Ex. No. SO) 

On Feb ruar y 28 , 1994 , the Co unty issued the Ste p One answe r den yin g the 

gr ie vanc e c laiming tha t no vio lat io n o f the co lle c tive ba rga ining ag ree me nt 

occurred. (Ibid.) 

By memo dated March 7, 1994 , to the Count y' s Per sonnel Dir ect or , Will iam 

Stee le , the Un ion appealed the grievance to Step Two of the grie va nce pr ocedur e . 

(Union Ex. No .8 ) The Step Two meeting was held on March 22, 1994 . On April S. 1994, 
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I 

after the County fail ed to issue the Ste p 2 deci sion within the ten ( 10) day period 

provided for by contract, the Unio n appealed the grieva nce to Step Three. (U nion Ex. 

No.9). Thereaf ter . Grievance 94-08 did not appear on a Step Three age nda submitted 

to the County by the Union until April 16, 1996. 

On Januar y 30, 1996. th ree indi vidual gr ievances filed in 1992, 1993 and 1994, 

pro tes ting the Co unty's unil at er al chan ge in the sc hedule d hour s of wor k of 

employ ees in the Sewe r Maint en an ce Dep artm en t wi tho ut fir st obta ining the 

agreement of the Union were heard at Step Thr ee. On Feb ruary 9, 1996, the Hearin g 

Of f icer re nde red hi s decis io n sus tai ning th e gr iev ances base d up on a "we ll 

ensco nced. we ll uti li zed past prac tice follow ed d ili gentl y by the pa rti es ." (U. L. P. 

Petition No. 199, Attach. No.3) 

On April 8. 1996 , Grievance Cha irperson, Mary Lou Griffi th, sent a memo to 

Personne l Director Steele to whi ch a copy of the Hearin g Offi cer ' s deci sion was 

attached. The memo provides, in relevant part: 

Thi s sustained deci sion would also cover grievance 1607/94 -08. Plea se 

adv ise when the Assess ment Employ ees will be return ed to the ir 

previ ous hours of work . Your prompt att ention to this matter will be 

appreciated. (Union Ex. No. 25) 

On April 16 , 1996, Grie vance Cha irperso n Griff ith se nt an E-Mail and a 

confirmin g mem o to Employee Relati ons Rep resentati ve, James Doct son , sett ing forth 

the grieva nces the Union want ed scheduled for the Step Thr ee heari ng on April 25, 

1996. Included in the list was Grievance 94-08. (Union Ex. No. 30 and 31, respectively) 

When , ac cording to the unrefuted testim ony of Chairper son Griffi th, Mr. 

Doct son was unwillin g to hear Gri evance 94-08 at the April 25 th hearin g, the Union 

moved it to the Step Three agenda for June 5, 1996. (Union Ex. No. 33) By memo to Mr. 

Doct son dated Ma y 9, 1996 , Ms. Griffi th confirmed the agendas for five futur e Step 

Thre e meetin gs scheduled in May and June, 1996. Inclu ded in the agenda for June 5th 
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was Grie va nce 94-08 . (Union Ex. No . 39) Chairperson Griffith testi fied , with yo ur 

co ntra d ict io n. that th e Cou nty, th rou gh it s representati ve , Em pl oye e Rel at ion s 

Of ficer Doctson. was agai n unwill ing 10 hear Grievance 94-08 on June 5. 1996 . 

(Transcript @ pgs. 39 and 40) 

Not ha ving received a response 10 her memo of Apri l 8, 1996, 10 Per sonne l 

Dire ct or Stee le, Chairperson Grif fith sent a seco nd memo dated May 1, 199 6. agai n 

requesting th e County to return th e A ssessme nt empl oyees In th e Fin an ce 

Depart ment to their prev ious hou rs of work based upon the Hearin g Offic er ' s 

deci sion in the Sewer Depart ment grie vances. Ms. Gr iffith subse que ntly ad ded the 

followin g hand written co mment to the botto m of the memo: "6/5/ 96 gave info . 10 

Vance Sulsky. He will handle." (Union Ex. No. 36) 

On June 13, 1996. Vance Sulsky. Esqu ire. Council 8 1 Represent ativ e, wrote to 

Eri c Episcopo, Esquire. of the County Law Department . reques ting that the Assessment 

Division Employees be return ed their previous work hours . The followi ng docum en ts 

were attached to his request: 

I .	 Th e not ice dated January 6. 1994 . from Dire ctor Nutter to the 

Assessment Division employees informi ng the m o f the change in 

hours; 

2.	 Th e re sulti ng griev anc e fil ed o n Janu ary 14 , 19 94 . and th e 

subsequent appeal to Step Three; 

3.	 A lett er dated Januar y 15, 1994. from Local 1607 President , Richar d 

Krell, to Director Nutter objecting to the revised work schedule; 

4 .	 A memo dated April 16, 1979. from then Employee Relations Office r . 

Will iam Spe nla, to all Cou nty Row Officers, advi sin g them that all 

shi ft cha nges must be approved by the Union pursua nt to a decision 

issued by the Personnel Review Board on March 27, 1979; 
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5.	 The Step Three Deci sion resolving the Sewe r Depa rtment Grievances ; 

and, 

6.	 Copies of Ms. Griffith's memos of April 8, 1996 and May I , 1996, to 

Director S tee le requ est ing that the Assessme nt e mployees be 

returned to their previous work schedules. (County Ex. No.7 ) 

Whether the County responded to Mr. Sulsky's letter is not known. 

ISSUE 

Whether the Coun ty vio lated Sec tion 1307(a)(5) of the Public Emp loyment 

Relation s Act, 19 De l,C. Chapte r 13 ( 1994 ), by re fus ing to schedule the Fin ance 

Department grievance for a Step Three hearing? 

PRI NCIPAL POSITIO NS OF THE PARTI ES 

UN I O N: The Unio n maintain s the County's ref usal to schedule Griev ance 94­

08 for a Step Three meeting is but one instance of the Coun ty's con tinuing strategy to 

dest roy the effective ness of the gr ievance procedure and , thereby, the abi lity of (he 

Union to effectively represent the bargaining unit employees. 

The Union allege s the Co unty has routin ely fail ed to sc hed ule gr ievances 

submitted by the Union for Ste p Three , to permit the substitution of othe r grieva nces 

and to appo int and/or rea ppo int a Ste p T hree Hearin g Off icer. The County' s conduc t 

ha s resu lted in a grow ing bac klog of unresolved grievan ce s forc ing the Unio n to 

abandon its prac tice of sched uling Step Th ree grieva nces in chro nolog ical order and 

to prioritize outstandi ng grievances in the followi ng order: I) disc harge griev ances : 

2) job cl assifi cati on grieva nce s in vol ving rates of pay; and 3) all other gr reva nces. 

Despite its effo rts , the current backlog incl udes two hundred unresol ved grievanc es 

awaiting a Step Three hearing. 
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C OU N T Y: The County den ies refusing to hear Grievance 94-0 8 at Step Three. , 
The County construes the issue in its narrowest terms and, therefore, argues thai the 

onl y re le vant ev ide nce 15 that which d irec t ly bear s upon the sc hedu ling of 

Grievance 94-08 for a Step Three hearing. 

The County maint ain s that the status of Gri evance 94-0 8 result s fro m the 

mounti ng back log of gr ievances and is no differe nt from that of othe r grieva nces 

currently awaiting a Step Three hearing. 

The County point s out that since it was first appealed 10 Step Three on Apri l 5, 

1996, Gri evan ce 94- 08 was not inclu ded on any Step Three agenda presented by the 

Union until April 16, 1996. The County attributes the Union's failure to request a Step 

Three meeti ng for Grievance 94-08 in pa rt to the turnover In the posit ion of 

Grievance Cha irperson and the Union ' s uni lateral decision to priorit iz e grievances 

with Grievan ce 94-08 be ing III the low est pr iority group. Th e County furth e r 

mainta ins that as evidenced by Union Exhibit No . 36. Chairperson Gr iffit h e lected to 

turn Griev ance 94-08 over to District Coun cil 8 1 Rep resentati ve , Vance Sulsky, for 

resolution which effectively removed from the formal grievance procedure. ~ 

The County a lso re lies upo n the absence of any documenta tion confirming its 

allege d refusal to schedule Grievance 94-08 for Step Th ree as ev idence that il has not 

violated Section 1307(a)(5), as alleged. 

DISCUSSION 

Th e only witness to testif y at the hearing of March 14, 1997 , was the current 

Chairp erson of the Union's Grievance Commi ttee , Mary Lou Griffith . Ms. Gr iffit h 's 

di rect testi mon y primarily conce rned the fift y-four Union Ex hibit s, many of which 

were admitte d over the Cou nty ' s obj ection that the onl y rel evan t ev ide nce is that 

which directly pe rtains to the processin g of Grieva nce 94~08 to Step Three. For the 

following reasons. the County' s argument is misplaced. 
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I 
The imparlanc e attached to the grie vanc e procedur e by the le gis la tur e IS 

illu s trat ed not only by its inclu sion within Section 1302 (q), o f the Ac t, whic h 

expres s ly se ts fo rth th o se subjec ts whic h co ns titute mand a tor y su bj ec ts of 

bargain ing to whi ch the du ty to bar gain in good faith atta ch es . but al so Sectio n 

13 13(c), which provides: 

The pub lic emplo yer an d the excl us ive bargainin g repr ese ntati ve sha ll 

negotiat e wr it ten g rieva nce proc edu res by means of whic h barga ini ng 

u nit emp loyees, th rough their co llec tive barga in ing repre sen tat ive s , 

may appeal the interpretati on or appli ca tion of any term or term s of an 

e xis ting co llective ba rga inin g agre ement : such g r ie vanc e procedure s 

sha ll be included in any agreement enter ed into between the publi c 

employer and the exclusive bargaining representative. 

In addressing the role of the grievance procedure, the PERB determined that: 

The gri evan ce pro cedure lies at the hear t of the co ntinuous co lle ct ive 

ba rgai nin g ob ligation and constitut es the pr imar y vehi cle by which 

the partie s ' agreeme nt is defi ned and refined durin g its ter m. For the 

agreement as a whol e to have real mean ing, it is incumbent on the 

parti es 10 adm ini ster the gr ievanc e proce ss In acc orda nce wi th the 

contractual terms. 

Indian River Ed. Ass'n" v, Bd, of Ed" V.L.P . No. 90 -09-053 (1990) PERB 

Dec. Binder I, pg. 674. 

The record in this matter documen ts a troublesome hi story of the Co unty ' s 

un ila tera lly del eting grievan ces from the Step Thre e agenda s submit ted by the Vnio n 

with rela tive ly short not ice or, at time s. no noti ce at all and wit hou t an ade qua te 

reason for doing so and not permitting the substitution of replacement grievances. I 

ISee Union Exhibits 10; 14 & 15; 20, 24 &'26-35; 40; 42; 43; 44; 48 & 49; 52; & 53. 

1607 



The operative provision of the grieva nce proced ure langua ge se t forth in the 
) 

collective bargaining agreement between AFSCME and the County provides: 

( 16) STEP THREE: (Hearing Officer) 

(a) If the dec ision of the Chief Administrat ive Office r or Ac ting Chie f 

Administrative Offi cer a nd Direc tor of Personnel or Actin g Dir ector of 

Person ne l sha ll be unsat is fac to ry, the Uni on sha ll ha ve the ri ght , 

th roug h the Chairpe rson of the Gri evance Committee, to appeal to the 

Step Three Hearin g Officer for a hearing of the case. Reque st for such a 

hearin g before the Hearin g Offic er must be made to the Dir ect or of 

Personnel or Actin g Director of Personnel in writin g, with a copy to the 

Hearin g Office r within ten (10) working days aft er the deci sion has 

bee n submitted by the Chief Ad mini strat ive Offi cer or Acti ng Ch ief 

Adminis trative Offi cer and Director of Personn el or Act ing Direc tor of 

Personn el to the Unio n in Ste p Two of the Grieva nce Procedur e. The 

Hear ing Offi cer sha ll meet monthl y, if necessary. to hear the appe aled 

grievances submitted at least one ( I) week prior to the hearing date. 

The meanin g of Sec tion 16(a), is clear and unambi guous. Gri e vances appeale d 

to Step Three by the Union at least one (I ) week prior 10 the scheduled hearin g date 

wi ll be heard by the Hearin g Office r who will be available to meet monthl y, if 

necessary. The Union is the proactiv e force in appea ling griev ances to Step Thr ee . 

Th e co ntrac t langu age does not a utho rize ma nage me nt to co ntr o l whic h 

grieva nces will be heard at Step Thr ee or when they will be heard . Once the 

grie vances are identifi ed by the Union and the date for the Step Thre e hearin g is 

confirmed with the Hearin g Offi cer it is the Co unty's respon sibilit y to atte nd the 

hearin g prepa red to de fe nd it s position . Whil e unf or eseen circ umsta nces will 

pe riod ica lly ari se whi ch affec t the sc hedu ling of a parti cular g rieva nce such 

instances should be the exception rather than the rule. 
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Union Exhib its 37, 38 . 39, 4 1, 42 and 43 docum ent the difficulti es ex per ienced 
! 

by the Union whe n scheduling grievances for Step Three. On May I, 1996, Ma y 2. 

1996, May 9, 1996, and May 29, 1996, Chairperson Griffith notif ied and confirmed with 

Employee Relat ions Of ficer Doct son the agendas for fou r (4) Step Thr ee meetin gs 

schedu led in April and May. Each communication included Grievance 94·77 (PCQ) on 

the agenda for June 4, 1996. (Union Exhibits 37. 38. 39 and 41) 

According 10 the unref uted testim ony of Ms. Griffit h, Mr. Doctson unilat er all y 

deleted some of the designated grievances from the agendas, includin g Gri e vance 94 ­

77, In response to Ms. Griff ith ' s prote st on June 3, 1996, the day before the scheduled 

Step Three meetin g. and her requ est to know the reason why (Union Exhibit 42) , Mr. 

Doct son responded tha t the adminis trato r who conduc ted the PCQ was no lon ger 

employe d by the Coun ty and the current de pa rtment manage rs we re unabl e to 

con sid er the merit s of the g r ie vance bec ause they "had other p r iorit ies ." 

Considering the fact that the County was first advised on May I, 1996 , that Gri evance 

94-77 was scheduled for the Step Three hearing on Ju ne 4. 1997, the County ' s "oth er 

priorities" excuse is unacceptable. 

In add ition to furthe r del ayin g the pro cessing of a thr ee year o ld grie vance, 

Mr. Doct son'.s inabili ty o r unwill ingness to req ui re managemen t' s coope ratio n and 

participation served on ly to und ersco re the County's disregar d of its contractual and 

statutory obliga tion to process griev ances in acco rd with the negoti ated grieva nce 

procedure. 

On April 8, 1996. Chairperson Griffith wrote d irectl y to Personne l Dire ctor 

Stee le att empt ing to resol ve grtevance 94-08. (Union Ex. No. 25) Afte r rece iving no 

response, she wrote again on Ma y I , 1996. (Un ion Ex . No. 36) Aga in rec eiving no 

response, she e nlisted the suppo rt of Distri ct Counci l 8 1 Rep resentati ve , Va nce 

Sulsky, who wrote to the County Law Depar tment on June 13, 1996, atte mpting to 
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inf ormall y reso lve Grie vance 94 ~08. As of the dat e of the ULP hearin g on Mar ch 14, , 
1997, Grievance 94-08 had yet to be heard at Step Three and remained unresolved. 

The Un ion is not requ ired to prove its claim by an express ve rbal or writte n 

refusal by the Cou nty to hear Grievance 94 ~08 at Step Thr ee. The Count y ca nnot cau se 

or s ignifica nt ly co ntr ibute to the breakdown in the grieva nce pr oc edur e and then 

re ly on the resulting backl og as th e rea son for it s fai lu re to hea r a spec ific 

grievance at Step Three. 

Nor do I find per suasive the Co unty ' s argument that because the Union decide s 

which grie van ce s are to be hea rd at Step Thre e the Co unty can no t be he ld 

accountab le for the dela y in processin g Grievance 94-0 8. On the one hand, the Co unty 

ack nowledges that it IS the Union' s respon sibilit y to submit those griev ances which 

it desir es to be heard at Step Th ree. On the other hand . the ev ide nce establi shes that 

the County has sys te matically not only refu sed to hear specific grieva nces but a lso 

refused to permit the substitution of other grievances in their place. 

It is noted for the record that the County's argument that the Union is at least 

equa lly re spon sib le for the breakdown of the griev ance procedure, is unsupported 

by the evidence of record. 

CONCLUSIONS OF LAW 

I. New Ca stl e Co unt y is a publi c e mploye r within the meaning of Section 

1302(m) of the Public Employment Relations Act, 19 .1&LC...Chapter 13 (1994). 

2. The Ame rican Federati on of Sta te, County and Municip al Emp loyees is an 

empl oye e o rg an izat io n w ithin th e meanin g Secti on 1302 (h) of th e Publi c 

Employment Relations Act, 19 r&L.C. Chapter 13 ( 1994). 

3. The Amer ican Federat ion of State. Co unty and Mun icipal Empl oyees is the 
.. . 

excl us ive repr esentat ive of cer tain of the Count y ' s employees within the meani ng of 

Section 1302(i) of the Public Employment Relations Act, 19 DeI.C. Chapter 13 (1994). 
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4 . By refusing to schedule Grievance 94·08 for a Step Three Hea rin g, the ) 

County violated Section 1307(a)(5) of the Public Employment Relations Act, 19 De l.C. 

Chapte r 13 (1994) , as alleged . 

WHEREFO RE, pursuant to 19 De l. C . Sect ion 1306(h){ 2) , New Castle C ounty is 

ordered to : 

A. Ce ase and desist from fail ing to bargai n in go od fa i th by e ng ag ing in 

conduct whic h ha s and co ntinues to ef fec tively in ter fere wit h the timely p rocessing 

of grievances in accord with the negotiated grievance procedure. 

B.	 Take the following affirma tive actions: 

1.	 Hold a Step Thr ee hear ing for Gri evance 94-08 wi thin th irty (3 0) 

ca lendar days from the date of this Order; 

2.	 W ithin ten (1 0) ca lendar day s from the dal e of rece ipt of thi s 

dec ision, po st the att ached Not ice of Deter mi nat ion fo r a pe riod of 

thi rt y (3 0) days in all ar ea s wh e re no tices a ff ec ting ba rgain ing 

unit employees are normally posted. 

3 .	 N ot ify the Pu b lic Emp loyment Rel at ions Bo ard withi n fo rt y -f i ve 

(4 5) calendar day s from the da te o f th is Order o f the steps taken to 

comply with the Order. 

IT IS SO ORDERE D. 

/s /Charles D , Lo ng. /r. 
Charles D. Long, Ir., Executive Director 
Delawa re Public Em ployment Relations Board 

DATED : 22 April 1997 
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